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Subcommittee  Looks  At  Subdivision 
Regulations 


During  each  legislative  session,  the  Montana 
Legislature  identifies  important  issues  to  be  explored  by 
interim  legislative  subcommittees.  These  subcommittees 
investigate  the  topics,  then  draft  legislation  or  make 
other  recommendations  to  the  next  legislative  session. 


HUD  Announces 
Small  Cities  Funds 

Local  governments  can  apply  for  grants  from  $3.6  million 
available  to  Montana  through  the  Department  of 
Housing  and  Urban  Development's  Small  Cities 
Program. 

Of  this  total,  $201,000  are  earmarked  for  areas  with 
greater  than  50,000  residents  and  $3,421,000  for  areas 
with  fewer  residents.  Cities,  towns  and  counties  may 
request  funds  for  a  wide  range  ot  community  develop- 
ment activities  that  benefit  primarily  low-to-moderatc  in- 
come people,  or  that  deal  with  an  urgent  community 
need.  HUD  administers  a  separate  program  for  develop- 
ment projects  on  reservations. 

Eligible  activities  include  certain  water  and  sewer 
projects,  street  improvements,  parks  and  open  space, 
senior  citizen  and  community  facilities,  housing 
rehabilitation  and  economic  development, 

HUD  requires  that  a  preapplication  form  be  submitted 
between  May  1st  and  May  15th,  along  with  prior  or  con- 
current A-95  Clearinghouse  Review.  Final  grants  will 
probably  be  announced  around  October  of  this  year. 

For  more  information,  contact  the  nearest  DCA  Field 
Assistant  or  Ms.  Rusty  Van  Home  or  Mr.  Donald  Latham 
at  HUD,  1404  Curtis,  Denver,  CO  80202/  (303)  837- 
4666  or  837-4966. 


This  year,  the  Legislature  directed  one  of  the  interim 
subcommittees  to  review  Montana's  subdivision  laws  for 
the  purpose  of  "generally  clarifying,  updating,  sup- 
plementing and  revising  such  laws." 

The  subcommittee  held  two  public  hearings  to  receive 
testimony  on  the  laws:  one  in  Billings  and  one  in 
Missoula.  On  the  basis  of  those  comments,  the  subcom- 
mittee is  now  discussing  what  actions  to  recommend  to 
the  next  Legislature. 

According  to  legislative  researcher  Debbie  Schmidt, 
the  subcommittee  is  considering  a  variety  of  changes  to 
the  subdivision  laws,  including  review  of  all  subdivisions 
with  a  summary  review  of  all  parcels  currently  exempted; 
changing  the  ways  local  governments  can  use  parkland 
dedication  funds,  and  improving  coordination  between 
the  Subdivision  and  Platting  Act  and  the  Planned  Com- 
munity Development  Act  (annexation  law). 

The  subcommittee  will  meet  at  least  once  more  before 
deciding  what  changes  to  recommend  to  the  Legislature. 
That  meeting  will  be  April  6th  at  9:00  a.m.  in  Room 
432  of  the  State  Capitol  in  Helena.  While  citizen 
testimony  is  not  being  solicited  for  the  meeting,  the 
public  is  invited  to  attend. 

Four  Senators  and  four  Representatives  serve  on  the 
subcommittee.  The  Representatives  are  Chairman  Art 
Shelden  (D-Libby),  Tom  Conroy  (D-Hardin),  Burt  Hur- 
witz  (R-White  Sulphur  Springs)  and  Earl  Lory  (R- 
Missoula.  The  Senators  are  Harold  Dover  (R-Lewistown), 
Elmer  Flynn  (D-Missouia),  William  Murray  (R-Missoula) 
and  Joe  Roberts  (D-Libby). 

The  following  comments  are  excerpts  from  the  written 
testimony  submitted  during  the  subcommittee's  public 
hearings.  While  we  couldn't  include  remarks  from  all  the 
people  who  spoke,  we  tried  to  present  a  reasonable  sam- 
pling of  their  concerns:     (CmiinueJ  on  p.  i) 


Missouri  River  Basin  Study  To  Be 
Subject  Of  Six  April  Meetings 


Land  and  water  use  problems  and  oppor- 
tunities in  the  Upper  Missouri  Basin  will 
be  the  focus  of  a  2  to  215-year  study. 

According  to  Director  Ralph  Waddington, 
the  Upper  Missouri  River  Basin  Level  B 
Study  will  seek  to  identify  problems 
associated  with  the  growing  demand  for 
basin  water  over  the  next  15-25  years. 
The  study  area  includes  tributaries  of 
the  Missouri  above  its  confluence  with 
the  Yellowstone  River. 


BLM  Announces 
Wilderness,  Wild 
River  Hearings 

The  Department  of  the  Interior  is  looking  for  public 
input  into  its  upcoming  inventory  of  potential  wilderness 
areas  on  public  lands  administered  by  the  Department's 
Bureau  of  Land  Management. 

BLM  has  drafted  proposed  policies  and  procedures  for 
its  review  and  is  requesting  public  comment  on  them. 
You  can  order  a  copy  of  the  proposals  from  the  Montana 
BLM,  P.  O.  Box  30157,  Billings,  MT  59107  or  from  the 
Director  (370),  Bureau  of  Land  Management, 
Washington,  D.C.  20240. 

The  Montana  BLM  will  hold  a  public  hearing  on  the 
proposals  at  7:30  p.m.  on  April  20th  in  Room  152  of  the 
Library  at  Eastern  Montana  College  in  Billings.  You  can 
present  testimony  there,  or  send  written  comments  to  the 
BLM  by  May  17,  1978. 

Management  options  for  section  of  the  Missouri  River 
that  Congress  designated  as  "Wild  and  Scenic"  will  be 
discussed  at  a  series  of  public  meetings  BLM  will  con- 
duct. The  first  will  be  in  Great  Falls  at  7:30  p.m.  on 
April  12th  ai  the  Heritage  Inn. 

Discussion  topics  will  include  campgrounds  and 
recreation  along  the  149-mile  stretch,  mineral  develop- 
ment, the  use  of  motorized  boats  and  a  proposed 
pipeline  crossing.  Other  meetings  are  planned  for 
Helena,  Missoula,  Bozeman,  Billings,  Fort  Benton, 
Lewistown,  Havre  and  Glasgow,  but  dates  and  locations 
have  not  been  set. 


There  are  six  meetings  scheduled  in 
April  to  acquaint  interested  persons 
with  the  study  and  to  begin  to  identify 
public  problems,  concerns  and  suggestions 
about  Missouri  River  Basin  water. 

All  meetings  begin  at  7:30  p.m.: 

-April  4,  Dillon/  Catholic  Family 
Center,  Atlantic  St. 

-April  5,  Great  Falls/  City  Council 
Chambers,  Room  200 

-April  10,  Lewistown/  Yogo  Inn, 
211  East  Main  St. 

-April  11,  Wolf  Point/  Elks  Lodge, 
302  Main  St. 

-April  12,  Havre/  Northern  Montana 
College,  Room  101  Math-Science  Bldg. 

-April  13,  Cut  Bank/  High  School 
Auditorium,  Third  Avenue 
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We  welcome  responses  to  articles,  reader  let- 
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This  publication  is  financed  in  part  by  a 
grant  from  the  U.S.  Depanment  of  Housing 
and  Urban  Development  under  the  provisions  of 
Section  701  of  the  Housing  Act  of  1954,  as 
amended. 
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ASKING  YOU  TO   (\PPflO\/E.. 
CHANGE6  cm  .STILL    BE 
/VIAPE 


Subcommittee  (cont.) 


(jerald  S.  Ditto,  Land  Surveyor: 

..It  would  be  wise  to  do  away  with  the  "20  acre"  law. 
People  do  not  need  20  acres  to  live  on.  Prime  land  in 
Montana  has  disappeared  much  faster  since  the  enact- 
ment ot  the  20  acre  law.  If  a  mmimum  acreage  is  set,  1 
would  think  "y  acres  or  even  3  acres  would  be  much  bet- 
ter. 

Joe  DeLong,  Montana  Farmers  Union: 

We  urge  that  county  comprehensive  plans  be  adopted 
and  that  zonmg  be  encouraged  to  protect  our  prime 
agricultural  land.  We  support  passage  of  legislation  to 
insure  that  use  changes  in  adjacent  lands  not  adversely 
affect  agricultural  land  use.  There  is  abundant  land  in 
the  state  of  Montana  which  has  a  low  production  or  no 
piodiKiion  value.  These  lands  carry  a  very  small  amount 
o(  taxable  value  but  lend  themselves  well  for  subdivision 
jiurposes.  If  subdivided,  they  would  imrease  greatly  the 
tax  base  in  the  county  and  we  would  noi  lose  our  annual 
income  from  prime  agricultural  lands. 


James  Phelps,  Billings: 

I  believe  the  state  should  have  a  minimum  kind  of  law 
with  counties  allowed  to  add  to  it  by  county  ordinance  to 
benefit  the  different  local  government  needs.  What 
Yellowstone  County  needs  Petroleum  County  might 
not 

Dr.  A.  Reed  Marbut,  Missoula: 

Since  there  is  a  well  documented  demand  for  residen- 
tial living  space,  we  should  reverse  our  approach  to  the 
eight  criteria  known  as  "in  the  public  interest."  If  there 
is  demand,  there  is  a  need  for  living  space;  if  there  is  a 
need,  development  must  be  considered  to  be  "m  the 
public  interest."  I  would  like  to  propose  that  the  law  be 
changed  to  read,  "County  Commissioners  must  issue 
written  findings  of  fact  finding  the  subdivision  not  to  be 
"in  the  public  interest,"  based  on  the  now  famous  eight 
criteria.  If  these  eight  criteria  cannot  demonstrate  a 
reason  to  deny  a  development,  it  will  automatically  be 
assumed  to  be  in  the  public  interest. 

(Ciin/ini/i'J  on  /^   4) 


AMY  V£\/l/\TlON  FRotA    THE   PL/\N^ 
YOU  ^?PRO\l£d  U\5T  W££/<    ^lU 
/vitAN    AT   LEAbT  OHE  ^El^R 
JELAV    and    (AUC^   ^iOH£R  C05T5 


RopnnU'd   from  Stop  Me  Before  I  Plan  Again,  by  R    Hed 
man,  c  1977  by  the  American  Society  of  Planning  Officials. 


April 
1978 


MPN    3 


Subcommittee  Hearing  Excerpts  (continued) 


Merle  D.  Lloyd,  Hamilton: 

There  is  a  lot  of  difference  between  a  long  time  owner 
who  has  paid  taxes  and  due  to  age  or  financial  circum- 
stances has  to  sell  his  land.  I  firmly  feel  this  man  should 
be  able  to  sell  his  land  to  his  best  advantage  following 
reasonable  rules  and  is  not  answerable  to  his  new  come 
neighbors.  This  man  should  not  be  placed  with  a  man 
who  is  in  the  subdivision  business. 

John  Westenberg,  Missoula: 

Unplanned  subdivisions  are  needlessly  taking 
agricultural  land  out  of  production,  displacing  game 
from  its  winter  range  and  cluttering  up  the  wide  open 
spaces.  I  don't  think  these  impacts  are  inevitable  trade- 
offs with  growth...!  think  it's  quite  possible  for  growth 
to  enhance  the  quality  of  life  in  Montana.  What  I  object 
to  is  the  unplanned  growth  now  occurring. 

R.  A.  Ainsworth,  Montana  Association  of  Registered 
Land  Surveyors: 

There  seems  to  be  an  underlying  feeling  within  plan- 
ning boards  and  city  and  county  governments  that 
developers  are  getting  wealthy  on  subdivisions,  and 
therefore  "no  requirement  is  unreasonable — they  can  af- 
ford it."  Another  feeling  we  see  more  and  more  is  that 
any  expert  that  the  developer  hires... is  suspect  because 
he  is  "on  the  developer's  payroll."  We  have  seen  time 
and  time  again  where  a  multitude  of  technical  data  is 
required,  at  great  expense,  and  then  not  accepted  as 
reliable  data. 

As  a  general  rule  the  engineer/surveyor  carries  a  Sub- 
division through  the  process  and  therefore  is  in  the  best 
position  to  see  the  complete  picture. 

Lewis  and  Clark  Areawide  Planning  Organization: 

While  we  in  local  government  can  attempt  to  plan  for 
orderly  growth  and  review  subdivisions  in  that  light  we 
invarably  run  into  situations  where  use  of  exemptions 
thwarts  our  attempts.  By  use  of  these  exemptions,  roads 
are  being  created  in  inappropriate  places,  residences 
requiring  provision  of  ser\'ices  are  taxing  our  ability  to 
provide  the  same  and  in  some  areas  health  problems  may 
be  created. 

joe  Gcrbasc,  Attorney  of  ihe  Billings  Board  of  Realtors: 

Section  11-3864,  R.C.M.  1947,  essentially  requires  the 
dedication  of  one-ninth  of  the  platted  property,  or 
money  in  lieu  thereof,  as  park  dedication.  While  this 
amount  of  land  for  open  space  and  park  may  be  ap- 
propriate in  highly  dense  urban  areas,  it  is  totally  im- 
proper in  rural  areas.  In  rural  areas,  it  is  more  ap- 
propriate to  require  large  areas  of  open  space  within  a 
platted  subdivision. 


Dr.  Henry  R.  Harrison,  Florence: 

There  are  roughly  80  pages  of  instnictions  (county  and 
state)  for  a  developer  who  wishes  to  subdivide  land,  but 
there  is  not  even  one  page  of  instructions  for  those  who 
wish  to  oppose  the  subdivision  in  the  name  of  the  public 
interest.  There  is  list  of  "criteria  for  public  interest"  in 
the  Montana  Subdivision  and  Platting  Act...  but  the 
vagueness  of  these  criteria  and  how  they  are  to  be  met 
renders  them  useless. 

Garrett  B.  Voerman,  R.S..  Sanitarian,  Lake  County: 

It  was  also  mentioned  at  the  hearing  that  Registered 
Land  Surveyors  and  licensed  professional  engineers  have 
adequate  control  over  those  in  their  profession  who 
might  provide  false  information  or  who  do  shabby  work. 
I  submit  that  this  is  pure  fabrication.  1  would  like  to  ask 
the  subcommittee  to  check  this  out  by  asking  how  many 
of  these  people  have  lost  their  licenses  or  registration  in 
the  last  10  years  due  to  inaccurate  or  deliberately 
misleading  work. 

Peggy  Munoz,  Hamilton: 

A  great  deal  has  been  said  today  about  the  need  to 
speed  up  the  review  process  but  in  view  of  the  fact  that 
these  developments  will  be  with  us  for  years  to  come,  six 
months  or  even  a  year  doesn't  seem  like  a  long  time. 

Flathead  Conservation  District: 

...the  local  review  process  if  expanded  to  include  all 
parcels  regardless  of  size,  possibly  excepting  legitimate 
occasional  sales  and  family  splits,  seems  the  most 
reasonable  way  to  get  good  interaction  between  the  local 
citizen,  land  and  water  resource  planners,  local  govern- 
ment and  prospective  developers. 

Hugh    G.    Cumming,    County    Commissioner,    Ravalli 
County: 

I.  Any  acreage  pre-deveioped  before  the  1973  Sub- 
division Laws  should  not  be  subject  to  the  requirements 
of  this  act.  II.  Approval  of  Minor  Subdivisions,  Oc- 
casional Sales,  Sales  to  Relatives,  should  not  require 
State  approval.  Most  counties  today  have  adequate  per- 
sonnel to  handle  these  in  a  satisfactory  manner.  III.  Any 
landowner  should  be  free  to  have  Plats  of  surveyed 
acreage  filed  with  the  Clerk  and  Recorder  without  at- 
tached restrictions. 

Cal  Cumin,  Cumin  Associates: 

The  State-promulgated  regulations  should  provide 
minimum  requirements  for  subdivision  which  must  be 
enforced  uniformly  statewide.  However,  it  is  critically 
important  that  the  local  governing  body  be  allowed  to 
expand  on  the  State  minimums 
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MAP  To  Meet 


The  spring  conference  of  the  Montana  Association  of 
Planners  (MAP)  is  tentatively  scheduled  for  May  18-14  at 
the  Ramada  Inn  in  Butte.  The  theme  is  "Urban  Rc- 
viiali/ation  and  Design,"  highlighting  current  com- 
munity renewal  and  revitalization  projects  around  Mon- 
tana. 

Workshops  may  include  Site  Design,  Funding  Alter- 
natives, Historic  Districting  and  Urban  Construction, 
along  with  a  tour  of  sites  in  Butte  or  Anaconda.  The 
program  committee  planning  the  conference  also 
thought  a  mock  trial  on  the  use  of  the  general  plan  as  a 
guide  to  subdivision  density  might  be  informative  as  well 
as  entertaining. 

The  program  committee  members  are  looking  tor 
feedback  on  the  proposed  agenda  on  topics,  speakers  or 
trial  participants.  They  do  add  one  constraint — funding 
for  outside  speakers  is  limited,  so  concentrate  on  tapping 
the  bounteous  talents  and  resources  we  have  in  Montana. 

Contact  your  nearest  program  committee  member  to 
comment  or  to  get  more  information:  John  McMartin, 
Billings,  245-6144;  Roger  Pederson,  Helena,  449-2804; 
Dave  Erickson,  Poison,  883-5514;  Gale  Allen,  Butte, 
723-4714,  or  Lisa  Anderson,  Helena,  442-5000. 


Marlenee  Criticizes 
FS  Management 

Montana's  Eastern  District  Representative  says  recent 
criticism  of  the  U.S.  Forest  Service's  management  of 
national  forests  outside  Montana  also  holds  for  its 
operations  in  Montana. 

Rep.  Ron  Marlenee  (R-Montana)  was  referring  to  a 
report  from  the  U.S.  General  Accounting  Office  that 
concluded  that  the  Forest  Service  had  been  using  unsub- 
stantiated data,  failing  to  consider  management  options 
and  paying  insufficient  attention  to  minimizing  timber 
harvest  impacts  in  its  operations  in  six  national  forests. 

The  report  charged  that,  contrary  to  existing  Federal 
law,  the  Forest  Service  could  not  document  that  timber 
harvest  levels  in  national  forests  could  be  sustained 
without  impairing  the  timber  supply  or  impinging  on 
other  forest  uses.  Federal  law  requires  the  Forest  Service 
to  maintain  the  timber  resource  in  perpetuity. 

Marlenee  said  he  plans  to  call  the  Forest  Service  to  an- 
swer the  criticisms  before  the  House  Agricultural  Com- 
mittee, on  which  he  serves.  He  noted  the  extreme  impor- 
tance of  national  forest  management  to  Montana. 


t\p 


Stop  Me  Before  I  Plan  Again,  R.  Hedman,  ASPO, 
1977.  \\2pp.  ASPO  members  $3.93:  othen  $7.93. 
Available  from  the  Planners  Bookstore,  American  So- 
ciety of  Planning  Officials,  1313  E.  60th  St.,  Chicago, 
II.  60637. 

The  best  collection  of  planning  cartoons  we've 
seen — the  source  of  the  cartoons  in  this  issue  of  MPN. 
Mr.  Hedman  kindly  gave  us  permission  to  reprint 
some  of  his  cartoons,  but  there  are  others  you  won 't 
want  to  miss. 


Planning 
People 


We've  heard  of  three  new  planning  people  in  Mon- 
tana this  month.  (If  you  hear  of  others,  please  drop  us  a 
note.) 

Tom  Ford  is  the  newly  elected  president  of  the 
Hamilton  City  Planning  Board.  Bret  Brunner  has  been 
hired  by  DCA  to  direct  a  study  for  the  Coal  Board  on  the 
impacts  of  coal  development  on  local  communities,  and 
on  ways  to  alleviate  them.  And  David  Janis  has  been 
hired  by  the  Dept.  of  Natural  Resources  and  Conser- 
vation to  coordinate  the  state  environmental  impact 
statement  on  the  Northern  Tier  Pipeline,  a  proposed 
pipeline  to  take  Alaskan  crude  oil  to  Minnesota.  The 
route  crosses  16  Montana  counties. 
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by  CLIFF  CHRISTIAN 

Montana  Association  of  RF.ALTORS® 
Ameriia  is  facing  the  most  serious  change  in  its  basic 
philosophy  regarding  land  ownership  in  the  200  years  of 
existence.  We  are  on  the  threshold  of  adopting  (or  accepting) 
the  concept  that  while  the  title  to  a  property  may  be  held  by  a 
private  person,  its  development  rights  belong  to  society.  You 
own  it,  you  pay  taxes  on  it,  but  that  does  not  mean  you  can 
develop  it  unless  each  of  your  neighbors  gives  his  or  her  per- 
mission. 

Regulations,  far  beyond  those  envisioned  by  proponents  of 
zoning,  restrict  and  control  even  the  smallest  developments 
within  the  state  of  Montana.  On  this  important  subject  I  quote 
from  a  publication.  The  Quiet  Revolution  In  Land  Use  ControL 
"Conservationists  describe  the  changing  attitude  toward  land 
by  saying  that  land  should  be  considered  a  resource  rather 
than  a  commodity.  But  while  this  correctly  indicates  the  direc- 
tion of  the  change,  it  ignores  the  crucial  importance  of  our 
constitutional  right  to  own  land  and  to  buy  and  sell  it  freely.  It 
is  essential  that  land  be  treated  both  as  a  resource  and  a  com- 
modity." 

In  writing  this  important  book,  Fred  Bosselman,  Chicago  At- 
torney, continues,  "Conservationists  who  view  land  only  as  a 
resource  are  ignoring  the  social  and  economic  impact  that  would 
come  with  any  massive  restrictions  on  the  free  use  of  land.  But 
land  speculators  who  view  land  only  as  a  commodity  are 
ignoring  the  growing  public  realization  that  our  finite  supply  of 
land  can  no  longer  be  dealt  with  in  the  freewheeling  ways  of 
our  frontier  heritage." 

One  of  the  important  issues  in  any  land  regulatory  system  is 
the  extent  to  which  the  use  of  land  may  be  restricted  without 
violating  constitutional  rights.  The  constitution  prohibits  the 
"taking"  of  property  without  payment  of  just  compensation. 
Judicial  interpretations  of  this  clause  have  held  that  the 
regulation  of  property  in  a  manner  to  severely  limit  its  use  may 
in  some  cases  be  interpreted  as  such  taking.  1  believe  that  the 
Supreme  Court  has  not  seen  the  last  of  cases  appealed  to  them 
for  relief  from  lower  court  rulings  unfavorable  to  the  private 
citizen  and  his  right  to  own  land  and  use  his  land. 

I  expect  the  traditional  capital  gains  concept,  long  recognized 
as  a  legitimate  and  just  profit,  to  be  eroded  by  attempts  to  have 
such  profits  transferred  to  the  public  or  government  on  the 
theory  that  the  proper  zoning  of  the  land,  construction  of 
roads,  drainage,  and  so  forth,  are  all  the  result  of  actions  by 
public  agencies  that  have  caused  the  increase  in  value  of  the 
property.  In  Australia,  the  community  exacts  a  tax  equal  to 
50%of  the  increase  in  the  value  of  a  property. 

Tho.se  opposing  the  development  of  land  are  ingenious  and 
are  finding  many  ways  to  fight  the  developer.  Developers  are 
not  just  fighting  a  few  neighbors  but  are  in  the  position  of 
being  opposed  by  the  whole  state,  by  virtue  of  enacted  land  use 
legislation. 

Land,  being  both  unconcealable  and  immovable,  has  been  a 
traditional  object  of  and  particularly  vulnerable  to  taxation.  It 
seems  clear  that  land  taxation  has  been  motivated  by  other  than 
merely  revenue-raising  purposes. 

Other  attacks  on  private  property  have  come  in  the  form  of 
subdivision  moratoriums,  dedication  of  lands  to  public  agencies 


(wIikIi  removes  the  land  trom  the  tax  rolls  ;iiicl  cii  ni.iny  lascs,  is 
used  only  to  grow  weeds)  requirements  that  developers  post 
bonds  to  complete  improvements  on  the  property,  before  that 
plat  could  be  approved.  Theoretical  concepts  are  wonderful, 
however,  practical  application  sometimes  wreak  havoc  with  the 
intent.  In  some  of  these  cases,  I'm  afraid  the  property  owner  is 
the  one  the  havoc  would  have  been  wreaked  upon. 

In  the  eighteenth  century,  the  elder  Pitt  stated  that  "the 
poorest  man  in  his  cottage  could  defy  the  king — storms  may  en- 
ter, the  rain  may  enter,  but  the  King  of  England  cannot  en- 
ter." In  contrast,  legislatures  and  couns  in  the  United  States, 
during  the  twentieth  century  have  enacted  and  upheld  such 
sweeping  land  use  control  legislation,  as  to  have  in  effect  stated 
that  the  king  may  not  only  enter,  but  may  also  remain. 

I  firmly  believe  that  much  of  the  furor  over  the  environment 
comes  from  the  affluent  citizens  who  really  are  primarily  in- 
terested in  retaining  the  status  quo  and  use  the  environmental 
"soap  box"  to  accomplish  their  desire  to  keep  things  exactly  as 
they  are.  They  have  it  made.  They  could  care  less  about  those 
who  haven't  yet  achieved  a  better  life  style.  Those  who  will  be 
damaged  the  most  by  the  no-growth  attitudes,  are  the  poor, 
the  minorities  who  are  deprived  of  adequate  housing,  of  good 
educational  opportunties,  of  good  job  opportunities,  of  proper 
medical  facilities  and  of  better  recreational  facilities. 

The  chance  for  these  people  to  raise  their  standards  of  living, 
of  improving  their  lot  and  of  having  their  children  raise  them- 
selves above  the  quality  of  life  under  which  their  parents  have 
suffered,  lies  in  the  expansion  of  our  economy,  of  the  creation 
of  job  and  educational  opportunities,  and  not  with  the 
proliferation  of  laws  that  strangle  the  competitive  enterprise 
system,  and  enhance  the  welfare  state.  The  Montana 
Association  of  REALTORS*  is  of  the  opinion  that  these  af- 
fluent citizens  and  their  class  legislation  against  the  average 
Montana  property  owner  must  be  stopped. 

We  in  the  real  estate  industry  truly  believe  in  the  competitive 
enterprise    system.    We    are    convinced    that    we    can    provide 
adequate    housing    to    our    citizens,    given    flexibility    and    a 
minimum   of  land  use  controls.   At  this  point   let   me  clearly 
distinguish  between  land  controls  and  land  planning.  Land  use 
controls  in  our  opinion,  are  the  barrier  placed  before  property 
owners  to  restrict  growth.  Land  use  planning,  however,  we  see 
as  the  establishment  of  goals,  policies  and  procedures  for  the 
scxrial  and  economic  benefit  of  a  given  area.  Land  controls  have 
been  and  are  being  used  to  accomplish  land  use  planning.  Con- 
trol, by  definition  is  a  restriction — planning  by  definition  is  a 
goal  setting.  We  cannot  rationalize  that  by  placing  restrictions 
(control)  on  goals  (planning)   that  something  substantive  will 
result. 

Controlling  land  either  through  the  legislature  or  by 
regulation  is  relatively  easy.  It  requires  little  citizen  input  and 
can  be  accomplished  in  a  short  period  of  time.  Land  planning 
however,  is  a  consuming  process,  both  in  terms  of  time  and 
money.  Planning  requires  massive  education  as  well  as  citizen 
input  to  be  effective. 

Controls  placed  upon  individuals  without  explanation  and/or 
consent  are  generally  avoided  or  ignored.  As  examples,  I  use  the 
55  MPH  speed  limit,  income  tax  deductions,  MELD  A,  and  to 
some  extent  the  Subdivision  and  Platting  Act. 

The  REALTORS®  of  Montana  stand  ready  to  assist  you  as 
planners  in  educating  the  public  that  we  have  only  a  finite  sup- 
ply of  land  that  must  be  used  to  its  highest  and  best  use.  We 
stand  ready  to  assist  you  and  the  public  in  planning  sensible 
growth.  We  also  stand  ready  to  oppose  control  for  controls  sake. 
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State  To  Prepare  Railroad  Plan 


Montana  will  finally  be  getting  a  state  rail  plan... 
along  with  $241,000  in  federal  money  to  fund  it. 

Montana  had  been  the  only  state  that  had  not  taken 
advantage  of  the  Railroad  Rehabilitation  and  Reform  Act 
of  1976.  The  Act  was  designed  to  help  state  and  local 
communities  deal  with  declming  rail  traffic,  in  some 
cases  helping  rehabilitate  or  subsidize  rail  operations. 

Arguments  over  the  tail  plan  started  during  the  1977 
legislative  session,  when  Senator  Ed  Smith  (R-Dagmar) 
successfully  urged  the  Senate  to  reject  the  planning  funds 
provided  under  the  Act.  Smith  warned  that  the  program 
could  result  in  the  state  getting  into  the  railroad 
business. 

Governor  Judge's  office  and  Dept.  of  Agriculture 
Director  Gordon  McOmber  tried  to  get  the  funds 
through  another  process  by  asking  the  Legislative  Finance 
Committee  to  apply  for  the  funds  and  to  administer 
them  through  a  budget  amendment  procedure.  But  the 
Committee  refused,  citing  the  State  Appropriations  Law 


which  forbids  approval  ot  a  budget  amendment  for 
projects  the  Legislature  had  considered  and  had  turned 
down. 

The  Governor's  lawyer,  Robert  Lohn,  went  before  the 
Committee  to  argue  that  the  funds  were  for  something 
different  than  what  the  Legislature  had  turned  down,  and 
therefore  a  budget  amendment  would  be  proper.  He 
gained  what  the  Governor's  office  termed  a  "left-handed 
blessing"  from  the  Committee,  and  Governor  Judge 
directed  McOmber  to  accept  the  federal  grant. 

Meanwhile,  Senator  Smith  has  decided  that  he  is  in 
favof  of  railroad  planning,  which  he  hopes  will  help  local 
areas  cope  with  rail-related  problems. 

The  $241,000  will  fund  seven  employees  to  draft  a  rail 
plan  for  Montana.  McOmber  stressed  that  there  would 
be  only  a  plan  from  this  program — any  implementation 
still  must  pass  the  Legislature. 
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DHES  Sues  To  Halt  Kessner  Split 


A  bizarre  use  of  the  occasional  sale 
exemption  in  Glacier  County  has  led  to 
the  Dept.  of  Health  and  Environmental 
Sciences  suing  a  Great  Falls  developer, 
William  M.  Kessner,  under  the  Sanitation 
in  Subdivisions  Act. 

Kessner,  along  with  14  others  named  in 
the  suit,  utilized  13  occasional  sales 
in  the  space  of  6  days  last  June  to  split 
a  14-acre  parcel  he  owned  into  13  roughly 
equal  lots.   All  13  were  then  conveyed  by 
quit-claim  deeds  back  to  Kessner,  who 
then  held  certificates  of  survey  for  all 
the  lots. 

DHES  filed  suit  in  District  Court  this 
March,  claiming  that  the  certificates 
had  been  filed  without  DHES  approval  of 
water  and  sewer  facilities.   The  Sanita- 
tion in  Subdivisions  Act  requires  this 
even  for  lots  exempted  from  review  under 
the  Subdivision  and  Platting  Act. 


DHES  requested  an  injunction  to  halt 
Kessner  from  selling  any  of  the  lots, 
and  asked  penalties  of  $1,000  or  $2,000 
from  each  of  the  15  persons  involved  in 
the  transactions.   The  suit  also  asked 
the  court  to  order  the  county  clerk  and 
recorder  to  vacate  the  certificates  of 
survey  on  the  lots. 

The  Subdivision  and  Platting  Act  exempts 
one  sale  from  a  parcel  of  land  within  any 
12-month  period  from  review,  unless  the 
sale  is  made  to  evade  the  Act.   That  law 
is  enforceable  at  the  local  level,  so 
DCA  has  no  specific  authority  to  do  any- 
thing about  Kessner 's  split,  said  Richard 
Weddle,  DCA  attorney.   The  Glacier  County 
Attorney  has  to  decide  whether  to  prose- 
cute under  the  Subdivision  and  Platting 
Act. 
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